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As a preliminary matter, the standing of the appel-



Lants in this court, and the jurisdiction of the Court is

challenged.

I.

In the Circuit Court, W. A. Lewis, The Ex-

change National Bank and Paul C. Dormitzer were

parties to the action. (Printed Record, pages 28 to 87,

and the amended record.)

The said parties signed stipulations to take deposi-

tions (Printed Record, 29, 55 and 56) ; served, filed and

propounded cross-interrogatories to William L. Tull

(Printed Record 58 and 59 et seq., 76 and pages 30 to 41)

;

were served with and accepted notice as to taking deposi-

tions (Printed Record, pages 86-87) ; and it appears from

the record that said Lewis and Dormitzer sought to es-

tablish their attorney's liens for services in this Litigation

against the appellants and the claims of the appellees

for the same service-.

The amended record shows that subpoenas in equity

were filed and served, and that said parties were duly

made parties to this suit and were 1 nought into the cause

by a proper plea, showing that Lewis claimed by deed

all of the interest of William L. 'Full, and that Dormitzer

claimed attorney's fees as against Dora May Seeley and

against appellees, q. v.

The record further shows that there was no citation

or other notice of this ancillary appeal served on the

said parties, or any reason for not serving said parties

with citation.



It abundantly appears from the printed and amended

record that the said parties had a right to appeal from

the decision of the Circuit Court.

It is a cardinal rule in this court and the Supreme

Court of the United States, that all the parties to the

record, who appear to have any interest in the order or

rule challenged, MUST BE GIVEN AN OPPOR-

TUNITY TO BE HEARD ON SUCH APPEAL.

Davis vs. Mercantile Trust Co., 152 U. S., 590; L.

Ed., Book 38, 563.

The rule and reasons therefor are fully known to

this Court, and the reasons therefor are fully stated in

Masterson vs. Howard, 77 U. S., 10 Wall., 416, and Hardee

vs. Wilson, 146 IT. S., 179, 181, and need not, therefore,

be repeated.

II.

The record and certificate of the Clerk should be

stricken from the files, because it appears from the cer-

tificate of A. Reeves Ayers (Printed Record, page 192),

that he was not the legal or actual custodian of the

record, papers and proceedings in this cause, but that on

the contrary the said record was in the legal custody

and actual keeping of the Clerk of the Circuit Court for

the Eastern District of Washington. Nevertheless, the

Clerk of the Circuit Court for the Western District of

Washington, A. Reeves Ayers, undertakes to certify the

case to this Court.

It will be needless to say that the case was tried



in the late Circuit Court for the district of Washing-

ton, Eastern Division. This court was abolished by

;m Act of Congress, and the state divided into two new

districts, Eastern and Western, and the said act took

effect &pai 2nd, 1905.

This Honorable Court will take judicial notice of the

geographical boundaries of the new districts, the new

courts and their officials and clerks.

Section 7 of the said Act of Congress creating these

courts, commencing at the proviso thereof, enacts as

follows:

"That all motions and causes submitted, and all

causes and proceedings, except criminal, including pro-

ceedings in bankruptcy, now pending in said judicial

district (meaning thereby the Circuit Court for the Dis-

trict of Washington) of Washington, as heretofore con-

stituted, in which the evidence has been taken in whole

or in part before the present district judge, shall be

proceeded with and disposed of in said Western Judicial

District of Washington, as constituted by this Act."

This cause, within the meaning of this act, "is not

now pending" in any Circuit Court of the United States,

it "was disposed" of fully and completely, so far as any

trial Court is concerned, and a final decree entered in

the erstwhile court for the District of Washington, on

May 23rd, 1904 (Printed Record, page 17.')).

Appellants must think- that the cause is in some way

"pending" in the old Circuit Court and undisposed of,

and that under the act the cause is transferred front the



Eastern to the Western Judicial District of Washington,

and that the Clerk of that court is the proper official to

make the certificate to the record.

The Supreme Court of the United States, constru-

ing an act dividing West Virginia into "Northern and

Southern districts, in the case of Hatfield vs. King, 186

l
T

. S., 3 78-180, said: "While it may be said that a suit

is pending even after decree rendered, yet the words

"now pending," used in the Eighth Section, literally

apply to cases REMAINING UNHEARD AND UN-

DECIDED, AND NO PARTICULAR PROVISION

WAS THEREIN MADE IN REFERENCE TO CASES
PENDING ON APPEAL. Nevertheless, it is true

that, if there had been nothing more in this case than

a decree by this Court AFFIRMING or REVERSING
THE DECREE BELOW, the case would have been

remanded to the DISTRICT IN WHICH THE PROP-

ERTY IN CONTROVERSY WAS SITUATED, and

in which the case would have been brought if the new

district had then existed."

The decree of the Circuit Court "disposed of" the

cause so tar as any trial Court is concerned.

%
"Final judgments are such as at once put an end

to the action, by declaring that the plaintiff has either

entitled himself, or has not, to recover the remedy he

sues for."

Am. a- Eiuj. Encyc. of Lair, 2nd Ed., Vol. 13, pp. 24

and 25, under head, "Where Appealability
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Test of Finality and Notes.

It is true, if the decree of the Circuil Court is affirmed,

the master will have to sell the property in order to

make the partition, but that is a mere incident.

"From the opinion delivered by Waite, C. J., in St.

Louis, Etc., Ry. vs. South Expo. Co., 108 U. S., 24, and

Witherop Iron Co. vs. Meeker, 109 V. S., 180, the fol-

lowing rule may be adduced: Where the matter referred

to the master does not enter into the merits of the case,

but relates only to its administration, and is only an in-

cident of what is sued for, the reference does not prevent

the decree from being final."

7 Am. & Eng. Enycyc, of Laic, 1st Ed., 920.

If the decision of the lower Court is modified by

Your Honor's decision, the trial Court will only be per-

forming a ministerial duty in putting the judgment and

decree of this Court into effect.

If the cause is reversed in this Court, the decree,

nevertheless, is final. A judgment reversing a final decree

of a lower Court, and remanding the case to such Court

merely for the entry of judgment, is final.

Mower vs. Fletcher, 114 CJ. S., 127.

The language of the act creating the new courts is

very plain and unambiguous. No provision was made

(herein for eases finally determined and PENDING on

appeal, and none was intended.

To illustrate a sufficient reason why Congress did

not make such a provision, it is only necessary to observe



Hie hardship and injustice which would be worked in

this case if it was transferred to the Western Judicial Dis

trict. The situs of the property is in Spokane County,

in the Eastern Judicial District, and to transfer the

judgment roll to another district out of the county would

seriously embarrass and hamper the owners and in-

rending purchasers of the property, because the judgment

roll and decree is the muniment of our title. Every

time the title was examined it entailed the expense of

a trip to Seattle or Tacoma.

The certificate of Mr. Ayers to this record is a nullity,

and the record itself is likewise a nullity.

It was the duty of the Clerk of the Eastern Judicial

District of Washington to make and certify to the record

on this appeal, because he is now and was at all these

times the actual and legal custodian of the papers, plead-

ings and proceedings in the case.

Darrah us. Watson, 36 Iowa, 116.

We charge the counsel for the appellees with taking

this so-called record from Spokane to Tacoma, Wash-

ington, and there inducing and prevailing upon the Clerk

of the Circuit Court for the Western District of Wash-

ington to certify to its authority; prevailing upon a clerk

to certify a record over which he had neither the actual

or legal possession or control, and certifying to some

thing as being true when he never compared it with the

original, or had the means of so doing. This the counsel

for appellees knows to be true. While it is the law



thai certificates of clerks import absolute verity, it is

likewise true thai the moment they are tainted with

irregularity, illegality or fraud, they crumble.

To permit a record to be certified to in this manner

is to fling the door wide open to all kinds of fraudulent

practices, abuses; it would unsettle the ancient rules of

the law and would at once bring judicial proceedings into

disrepute.

This emasculated record is false, incomplete and is

wrongfully, unjustly and illegally made.

We are justified in treating it as no record at all.

and to claim all the rights given us by Rule 16 of the

Rales of this Court, and pursuant thereto we shall file

a certificate of the Clerk of the Circuit Court for the

Eastern District of Washington, and ask that this case

be docketed and dismissed under the said rule.

III.

Rule Ki of the rules of this Court provide: "But

for good cause shown, the justice or judge who signed

the citation, or any judge of this Court, may enlarge the

time by or BEFORE ITS EXPIRATION, THE ORDER

OF ENLARGEMENT TO BE PILED WITH THE

CLERK OK THIS COURT."

The orders of Judge Banford enlarging the time

for filing the record in this Courl were never filed here,

Ihe record -hows mere copies. (Printed Record, pp.

L86-187.)
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This is a total disregard of the letter and spirit of

the rule, and the said orders should be stricken from

the record.

IV.

Even conceding that the certificate was made by

the proper clerk, on its face and by its terms it shows

that it does not contain all of the records, papers and

proceedings in this cause now on file in the Circuit Court,

but only contains such parts of the record and papers

as "were not included in the Transcript of the record

heretofore filed in the main appeal of the German

Savings & Loan Society was appellant. This is not

according to the requirements of Subdivision 3 of Rule

14 of the Rules of this Court.

All of the reports of Special Examiner E. J. Lake

in Cause No. 823, as offered by the appellants in their

offer of testimony filed May 23rd, 1904 (see printed

Eecord, pp. 27-28, and the Report of Special Examiner

E. J. Lake in Cause No. 951, the number of this cause

in the Circuit Court, and the testimony of one Paul

Dormitzer are missing from the record and are un-

accounted for. There is nothing in the record to show

what the reports of the special examiner consist of. The

testimony of Paul Dormitzer, the former husband of

appellant, Dora May Seeley, is very important and is

wholly contrary to the contention of appellants. This

is another illustration of the vice of the certificate.
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V.

The order of Judge Hanford, dated 17tli day of

February, L905, enlarging the time for filing the record

here (printed Rec, p. 187), besides having never been filed

in this Court, as required by Rule 16, was ineffective

and of no force to enlarge the said time, because made

after the expiration and return day of the citation, to-

wit: December 20th, 1904 (printed Record, p. 190).

It may be that the rules of this Court in regard to

the return day of appeals and to filing the Transcript

are directory. While we say this, we also say that the

Rules of the Court, although directory, were made to be

observed, and in this instance have been plainly disre-

garded. "An observance of the Rules preserves the

rights of parties, and facilitates the business of the Court.

A disregard of them not only injuriously affects the

rights of the parties, but delays and embarrasses the

Court, to the hindrance of other causes."

The order enlarging the time made by Hon. William

B. Gilbert (printed Record, p. 1), is ineffective to extend

the time, because made after the return day of the cita-

tion, and because said order is not made as of this Court

or by this Court, or any judge of this Court or any other

Court known to 1ho law.

The ( Jircuil ( Jourl of the United States. Ninth Judicial

Circuit, District of Washington, Eastern Division, has

been abolished, and no cause could be pending in thai

Court.

Certain it is that if the certificate of the Clerk 1<>
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this record is found by this Court to be void and of no

effect, these alleged orders extending the time for filing

a record hereafter or now will not be regarded, and ea,ch

and every of said orders should be stricken from the

alleged record.

VI.

The failure of appellants to print the record as re-

quired by Rule 23 of this Court is palpable, and the total

disregard of the rule is aptly and clearly stated in the

motion to dismiss.

VII.

For the argument, points and authorities on the

motion to dismiss the appeal for failure on the part of

appellants William L. Tull and Dora May Seeley to file

a cross-bill for the affirmative relief they ask against

appellees, see pages of this brief on the merits.

Respectfully submitted,

NASH & NASH, amd

JAMES DAWSON,

Solicitors for Appellees.
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I i

lii order thai the Court may nave a proper apprecia

tioD of the merits of this case, a brief and terse state-

ment of it is necessary

:

In the year L896 the Tull children, whose named

were William Tnll, Dora May Dormitzer and Ernest B.

Tul J, a minor, conceived the idea that they were entitled

to a very valuable property in Spokane known as the

Tull Block, and were owners thereof by virtue of their

mother's ownership in said property.

These children had consulted a number of lawyers

in Spokane, and, in fact, had placed their claim for con-

sideration with a number of reputable attorneys in

Spokane for investigation and for action. After these

attorneys bad considered of the matter for a year or

more, they all determined that the Tull children had no

rights whatever in this valuable property, and, thereupon,

Paul Dormitzer, who was the husband of Dora May

Dormitzer, besought Nash & Nash to investigate and

take up this litigation.

After several months of very thorough investigation

into this ease the firm of Nash cv. Nash were convinced

that the Tull children had substantial and valuable rights

in this property, and so informed the Tull children. A

greal many conferences were had in regard to their rights,

a great deal of labor was performed, and a greal deal

of investigation was made by the firm of Nash *.y. Nash

in investigating the case, and thereafter frequent talks

were had in regard to taking the litigation. Nash &
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Nash finally informed the Tull children that they would

do nothing with it until such time as all their attorneys

connected with the case had been paid and disposed of

and out of the case, and, thereupon, in the spring of

1897, the Tull children informed Nash & Nash that they

had dispensed with all of their attorneys, and were now

ready to have Nash & Nash go on with the litigation.

They also informed Attorneys Nash that they had no

money or means whatever to prosecute their suit, and

that they would leave it entirely to us upon what terms

and upon what conditions the litigation should be con-

ducted. We then told them that we disliked contingent

fees, preferred altogether to have a reasonable compensa-

tion for services, and that we never took a contingent

fee— our compensation depending upon our recovery—

for less than one-half of what we could recover, and we.

had no desire even to take this kind of litigation, and

we further said that, in no event, could we pay the costs,

or would consent to pay the costs of carrying on the

litigation.

Paul Dormitzer, the husband of Dora May Dor-

mitzer, and Dora May Dormitzer, herself, claimed that

they had a right not only to speak for William L. Tull,

their brother, but also had the right to speak for Ernest

B. Tull, a minor, and insisted that they would be able

to pay the costs, and that they would be quite willing

to give us one-half of what we could recover in the case,

and adding that, unless we took the case, their rights

would be wholly neglected.
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Thereupon we first had an understanding and agree

meat with Dora May Dormitzer that she was to pay 50

per cent, of any and all amounts recovered in the litiga-

tion. William L. Tull was absent from the city, and,

as we understood afterwards, was confined in the peni-

tentiary in California. Paul Dormitzer, the brother-in-

law of William L. Tull, and husband of Dora, said that

he had no doubt but what William L. Tull would be

willing to enter into any contract, and that he thought

one-half a very reasonable amount, in view of the cir-

cumstances surrounding the case. After having agreed

with Dora May Dormitzer for one-half of the amount

recovered, it came out that they had no money at all,

and could get no money for any purpose; that they were

poor, had nothing to live on, and we then made arrange-

ments with the Exchange National Bank, who had a

claim against the estate, that if we could look after their

claim, and would look after their claim in this litigation,

that they could be induced to advance something like

Four Hundred Dollars to enable the Dormitzer 's to

live, and to contribute something in the way of paying

the costs of this litigation. And, thereupon, for the

purpose of enabling Dora May Dormitzer to get this

money to prosecute this suit, we agreed to throw off

lo per cent, of our 50 per cent., for the benefit of the

Exchange National Bank, in order to enable the Ex-

change National Bank, from this amount, to gel the

benefit of their claim against the 'Fulls, and, thereupon,

we entered into a written and distinct COntrad with
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Dora May Dormitzer to receive, as compensation for our

services, 35 per cent, of any amount which we might

recover. This contract she signed willingly, which was

a much better contract, as she said, than she expected.

Paul Dormitzer, being very much interested in his

wife's success in the litigation, took upon himself to go

to California and see William L. Tull in regard to joining

in these proceedings to recover their interest in the

property, and when he came back, in a few days, he

brought with him a written contract and agreement by

which William L. Tull agreed to pay Nash & Nash 50

per cent, of all monies and of all properties and every-

thing connected with this litigation, their pay to be con-

tingent upon the recovery of any amount in this litiga-

tion.

We will here state that a few weeks after this

contract had been brought from William L. Tull, he was

released from the penitentiary and came to Spokane, and

was in and about our offices for several weeks thereafter,

during all of which time he had frequent talks with

us in regard to this contract of paying us 50 per cent,,

and he at all times expressed himself as entirely and

perfectly satisfied, saying that this contract was all right,

that he had signed it, and that he was very glad that

we had the case, was anxious for us to prosecute it, and

was perfectly willing, he said, to pay 50 per cent., and

thought the same very reasonable. This lie repeatedly

said to Nash & Nash.

This written contract, or a copy thereof, is
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in evidence in these proceedings. William L.

Tull, P. M. Tull, the father, and Dora May Dormitzer

all the while claimed and insisted thai we could represenl

Ernest B. Tull; we, at the same time, telling them that

we could make no contract with Ernest I'». Tull, who was

a minor and who had no proper guardian whom we could

consult witli ; but we agreed to go on and take his case

and manage it and recover for him, depending entirely

upon what allowance the Court would make us for our

services therein rendered. Thereupon we brought this

suit. In this connection we prepared all the paper;-,

did all the work, not only for William L. Tull and Dora

May Dormitzer, but we also prepared all the papers for

Ernest B. Tull, including his cross-complaint, and every-

thing connected with it, and then and thereafter went

into the State Court, and upon our motion and sug-

gestion, had appointed one William M. Murray to be the

guardian ad litem.

We will here state that William M. Murray was a

man in delicate health, somewhat enfeebled by excesses

of various sorts, and but illy able or qualified to be of

very much assistance in litigation. It is sufficienl to

state that we here took upon ourselves all the burden and

performed nearly all the labor in this entire litigation

from the time it was commenced in the State Court of

Washington up to, and through, the Supreme Court of

the state, in which we obtained a decree awarding to

these children an unincumbered one-half of all this valu-

able property, valued ;it $250,000. After the mandate
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bad come back from the Supreme Court of the State of

Washington, to be entered up by the Superior Court,

William M. Murray asked that his compensation as

guardian ad litem for Ernest B. Tull, be fixed, and that

he be disposed of in the case, all of which was done, and

he was discharged as guardian ad litem. We then im-

mediately commenced a suit in partition and for an

accounting of the rents and profits of all this valuable

property, against the German Savings & Loan Society.

In this suit we included as plaintiffs Dora May Dormitzer,

William L. Tull and Nash & Nash. Of course, Ernest

B. Tull, being a minor, was made a defendant in that

suit. No sooner had we commenced this suit in the

State Court for partition and for an accounting and

adjudication of the rights of these parties, than William

L. Tull, Dora May Dormitzer and Ernest B. Tull came

into Court and objected to Nash & Nash proceeding

further in the case, and asked to have us dismissed as

attorneys therein, and declared that they did not want

us longer to represent them in this case. The Superior

Judge, for some unaccountable reason, did dismiss

us out of that case. Of course, we never knew why, and

there was no reason why, it should be done. That there-

upon, the German Savings & Loan Society came forward

and moved to remove that case to the Federal Court,

and it was accordingly removed, and the first step taken

by Nash & Nash in the Federal Court was to become

reinstated as attorneys, revoking the order improperly

made by the Judge of the Superior Court. Reference
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is made to thai record in the case, which appears upon

(ile in this ( !ourt, it being the same case thai was ultimately

dismissed upon the motion of the German Savings &

Loan Society, on the ground that it had no right to remove

this ease, owing to the condition of the parties, from the

Slate to the Federal Court. As soon as this case got

into the Federal Court it was necessary to appoint a

guardian ad litem for Ernest B. Tull, the minor, and

Nash & Nash thereupon consented to the appointment

of F. W. Dewart as the attorney and guardian ad litt m

for Ernest B. Tull. It will he seen in that ease that

this same Dewart not only came forward under his

appointment as guardian ad litem to represent Erne t

B. Tull, but, at the same time, filed answers for William

L. Tull, Dora May Seely {nee Dormitzer) in that very

case, contesting our right to receive the compensation

which had been agreed upon heretofore in this case. At

that time Dora May Seely and William L. Tull were

associated with us as plaintiffs in this suit. The history

of that case is well known. As heretofore stated, il went

to the Court of Appeals after we had obtained a decree

in which our claims and demands against the German

Savings & Loan Society, as well as onr claim against

Dora May Seely and William L. Tull were allowed by

the Court, but it was dismissed, as heretofore stated, and

remanded hack to the State Court in Washington. In

the meantime the German Savings ».V: Loan Society pro-

cured a writ of error from the Supreme Court of the

United Slates t<> the State Court, of this very case.
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We will here state that we appeared in the Supreme

Court of the United States solely as the attorneys for

all the Tulls in this matter, and there conducted the case

in the Supreme Court of the United States for all the Tull

children, including Ernest B. Tull, the minor, and suc-

ceeded in getting an affirmance of the case in the Supreme

Court of the United States.

Thereafter we commenced a new suit substantially

for the same purpose, to-wit: For partition and accounting,

in the Federal Court for the Eastern District of Wash-

ington, the plaintiffs in this suit being Nash & Nash and

William L. Tull, Dora May Dormitzer (who had then

married a man by the name of Seely, having gotten a

divorce from her former husband, Paul Dormitzer), also

Finest B. Tull, a citizen of Chicago, a minor, were made

defendants in this suit. This was done by their consent,

in fact, Dora May Dormitzer, William L. Tull, and all

the Tulls, have at all times earnestly desired that we

should have all to do, and everything to do, in our own

way and manner, in regard to the prosecution of this

suit, and they have desired us especially to conduct this

litigation to a successful termination, in our own way,

and only sought to have us removed as attorneys in

the State Court through the bad advice and counsel of

their father, F. M. Tull, which they had always regretted.

The Court will see, upon examining the papers in

this suit, that we have ever, upon all occasions, whether

making the parties plaintiff or defendant, had an eye

single to the rights of all these children, seeing that their
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rights were all adjusted and adjudicated, and that our

rights and our compensation depended wholly upon the

adjudication of their rights. It is a well known fad

that, in the case first brought in the Federal Court, in

which we associated Dora May Dormitzer and William

n 1 i with us as plaintiffs, that that was a very ex-

pensive litigation, and that it cost something like $3,000

and upwards, and that in this second suit, which was

substantially for the same matter, we at last did agree

among the parties litigant to use that same record, that

same testimony, in the litigation of this case. (See

stipulation on file in this action.)

it will be seen that F. \V. Dewart not only, when

Dora May Dormitzer was plaintiff with us in the first

case, put in the same defense, the same answer, if it can

be called an answer, that he puts in m this second case,

but he also put in the same answer, the same defense, for

William L. Tull as he has in this case — thai he has just

simply filed the answer of William L. Tull, which is a

duplicate of his former answer in this case.

As heretofore declared, a part of the contract was

thai the Tull children should put up for all the costs in

this litigation. This they have wholly tailed to do. The

omy costs furnished was a portion of the $400 obtained

from the Exchange National Hank, the larger portion

of which the Dormitzers lived on, and said Tull children

have failed persistently to put up any money to defray

this expensive litigation.



Now, one word in regard to making Dora May

Pormitzer defendant in this suit.

There was every possible reason, economic and neces-

sitous, to make. Dora May Dormitzer defendant herein.

She was absent from the city, living in Chicago. The

Tull children had heretofore shown a very bad disposi-

tion, through pernicious advice, towards Nash & Nash,

who had created this estate in their behalf They had

n fused to put up any money to defray the expenses of

the litigation, and Nash it Nash well knew that the most

effective way to make her a defendant and to assert in

the complaint which they tiled that all her rights were

well secured, that she had her interest designated in the

properly, and that everybody conceded it, and that

Nash & Nash voluntarily put themselves in an attitude

where they could not contest her claim, or be in any

way false or untrue to her. Certainly no litigant ought

to desire a better place in any litigation than to have

the plaintiff come in and absolutely concede and assert

every right which a defendant, from every status of

the case, is entitled to. Not only does this appear in

this case from the complaint which we have filed, but

we here assert that F. W. Dewart has frequently de-

clared that it was the only proper way in which to bring

this suit for his ward, Ernest B. Tull, and for all the

( laimants in this suit, and we here assert that if he is

interrogated concerning this very matter, at this time,

that he will have to answer that this is eminently proper

and the only way in which this litigation can be con-



24

ducted for the interest of all concerned, and, this being

true, the Court can see that we, in framing the parties in

this litigation, have absolutely put it beyond our power

to in any way defeat the conceded interests of Dora

May Dormitzer in this property, and, hence, we declare

here and now, that the action of P. W. Dewart, in this

case, is not only equivocal, but of exceedingly doubtful

propriety. Tbe Court knows, and Mr. Dewart knows,

that, unless we bad pursued the very course in this case

that we have pursued, in view of the circumstances

surrounding it, we would have been recreant to our pro-

fessional duties and recreant as lawyers, in the faith-

ful discharge of them.

Tbe complaint in this case, and the alleged answer

of the Seeleys and W. L. Tull show that tbe employment

of Mr. Dewart by tbe Seeleys and said Tull is solely

to defeat their contracts with Nash & Nash for attorney's

fees; hence, tbe assertion by Mr. Dewert, as such attorney,

that the claim of Nash & Nash against tbe Seeleys should

be reduced to the extent of what he gets for such employ-

ment, is without merit.

POINTS AND AUTHORITIES.

Appellants, nor either of them, have not such standing

in this Court as legally entitles them to prosecute this

appeal, and the judgment should be affirmed, with costs.

A cursory reference to the pleadings interposed in

the Lower Court by appellants, show that neither of them

have put themselves in a position to ask affirmative re
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lief, and the sole grounds upon which this appeal is

prosecuted is the failure of the lower Court to grant

them affirmative relief; to-wit: Wm. L. Tull prays that

his contract with appellants be declared fraudulent and

cancelled (see Printed Record, p. 10), and Dora May

Seeley prays that her contract with appellants be de-

clared void and cancelled (see Printed Record, p. 14) ; and

Ernest B. Tull merely submits his case to the Court as

an infant.

While Wm. L. Tull and his sister, Mrs. Seeley, ask

for the cancellation of their respective contracts with

appellees, neither has filed a cross-complaint or asked

for process against appellees, or either of them.

(See Printed Record, pp. 5 to 10, and pp. 11 to 15

for their respective pleadings, upon which they base

their appeal, and Printed Record, pp. 1(5 to 19, for the

pleading of Earnest B. Tull.)

When the respective pleadings are examined it will

! seen that there is no attempt upon the part of either of

appellants to interpose a cross-complaint, or any pleading

legally sufficient to be taken as a cross-complaint.

To consider either as an answer, even, strains "the

most favorable construction" to its utmost limit.

It is a cardinal principle in the Equity Jurisprudence

of the Federal courts that a defendant must obtain affirma-

tive relief by a cross bill.

5 Ency. of PL S Pr.

Sub. III. Title, "Nature and Object of Cross Bill,"
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beg. at bottom p. 628 and Notes, and Sub. IV.

Title, "Requisities of Crass Bill," beg. on

hot hnu p. 639, and Notes, and Sub. V. Title,

"Parties to Cross Bill," beg. on bottom //.

646, (iiid Notes, ai/(l Si/1). 17. Title, "Frame

of Cross Bill," bottom y>. (>7)i>, and Nofa s.

Story's Eq. PL, 10th Ed., Sees. 391, Etc.

The Chancery practice of the Federal courts is not

affected by legislation in the States, in which the Courts

aie held, and matter proper for a cross bill must be so

set up.

5 Ency. of PL dt Pr., bottom p. (>l!7, and Note 1.

II kite vs. boner, 48 Fed., 186.

Service of process on the defendant to a cross hill.

though parties to the original hill, and in Court for all

the purposes thereof, is necessary to bring them into

Court on cross bill.

5 Ency. of PL & Pr. Si, I,. IX. Title, "Process,"

bottom p. (558, and Notes.

Washington, Pie., P. P. Co. vs. The Mayor of the

City of Washington, el </L, LO Wall., 291, Book

1!), L. C. 1'., bottom p. 894.

An answer is insufficient to obtain affirmative relief.

.") Ency. PL <(• Pr., bottom p. 632, and Notes.

Chopin es. Kalker, el at., <i Fed., 7
(

.'4.

/.'. R. Co. vs. City of Washington, Pie., el o.L, Supra.

Miller vs. Gregory, L6 X. .1. Eq. (1 Green),
-

J'.».

O'Brien vs. Hulfish, 22 X. J. Eq. (7 Greem), 471.
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Parker Bee, Etc., vs. Hurt, 32 N. J. Eq. (5 Stew-

art), 225.

1 Ency. of PL & Pr., bottom p. 871, Sub Title,

"Cioss Bill Necessary for Affirmative Relief,"

and Note 3, and authorities cited.

The only prayer permissible in an answer in equity

is: "To be hence dismissed, with reasonable costs and

charges in his behalf," etc.

3 Dan. Ch, Pr., p. 2110.

II.

But, for the argument, treating their answers as

cross bills, appellants have waived the right to prosecute

this appeal, in that an appeal was heretofore prosecuted

to this Court, from the decree upon the original bill,

which brought up all the proceedings for re-examination,

wherein any party aggrieved by any determination in

respect to any cross bill, had the opportunity to review

it as in the case of any other interlocutory proceeding in

the ease, and failed and refused so to do.

Ayers, et al., vs. Carver, et al., 17 How., 591.

15 L. C. P., bottom p. 179.

Cross vs. Del Voile (1 Wall., 1), 17 L. C. P. Co.,

bottom p. 515.

Ex Parte The S. d W. Alabama. R. R. Co. (5 Otto,

221), L. C. P. Co., 24, bottom p. 355.

The failure of these appellants to present whatever

objections they may have to the ruling upon their sup-

A cross bill, in the appeal from the final decree,

prosecuted to this Court by the German Savings & Loan
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Society, and heard by this Courl at its September Session

in Seattle in 1904, precludes them from a hearing at this

time ill a separate and independent appeal.

See authorities Supra.

The reason of the above rule is obvious:

1st. The Court will not permit its time and records

to be burdened by splitting causes that should be heard

as one into several, submitted at several and divers

times, thus entailing several independent sittings and

several and independent examinations into the evidence

and authorities.

2nd. It is burdensome upon the appellees, in costs,

time and labor. The foregoing observations and authori-

ties should dispose of the contentions of appellants;

notwithstanding they have 1(5 Assignments of alleged

Errors, they amount to nothing more than a complaint

that the lower Court refused them the affirmative relief

piayed in their so-called "Further and Affirmative De-

fense." The lower Court treated their so-called further

and affirmative defense as mere answers; and justly and

properly, because they are wholly unknown to the Federal

Equity Practice as pleading, except as answers (if they

can be so regarded), and nullities, as grounds for affirma-

tive relief. They were so treated by appellees, as only

replications were made thereto, which appellants accepted

as proper pleading. If they had filed a cross hill against

appellees, and the only response thereto consisted of the

ordinary replication, appellants (cross complainants)

were entitled to an order pro confesso againsl appellees
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(cross respondents). This they never moved for, thereby

treating them as answers only.

For replications to the answers of appellants, see

Printed Record, pp. 19, 20 and 26. If these pleadings

are cross bills, and not answers, there were no issues

raised by the replications.

III.

Whether we take appellants' answers as cross bills

or not; or concede that they can appeal from the judg-

ment upon their pleading, or not, the decree appealed

from should be confirmed upon the merits.

Dora May Seeley concedes that she made a contract

with appellees, but contends she only agreed to give 25

per cent. William L. Tull concedes that he made a con-

tract, and signed it, but contends that he was led to

believe it was for 25 per cent., and that 50 per cent, was

fraudulently inserted, and that he did not know it was

so inserted until appellees filed their lien, to that effect,

so that, the only issues presented is as to the respective

amounts agreed upon, and they must be settled by the

testimony: There is nothing before this Court but a dis-

pute as to a fact.

As to the contract with Dora May Seeley, appellees

further contend it was in writing, and she contends that

it was verbal. The testimony, by an overwhelming pre

ponderance, establishes both of appellees' contentions.

Messrs. L. B. & L. G. Nash testified in their own behalf

concerning this contract in the first suit (which is des-
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ignated in this suit as Cause No. 823, thai being the num-

ber in the Lower ( lourl of the suit, which this ( !ourt ordered

remanded to the State Court, the number of said suit in

this Court being ISO), as did Mr. Paul C. Dormitzer (the

husband of Dora May Seeley at the time these proceedings

were first commenced in the State Court, in 1897), which

testimony in part we quote:

L. B. Nash. "We agreed in the first instance that

we were to have one half of what should be recovered of

her portion; afterwards we agreed and finally entered

into a contract to take 35 per cent, of what we recovered

for her, and leave her 15 per cent, to use to raise money.

They were then talking about negotiating with

the Exchange National Bank to raise some funds to

(any on the litigation."

L. G. Nash. "We had a contract in writing with

Dora May Dormitzer, made in April, 1897, wherein she

agreed to give us 35 per cent, of the property and money

recovered."

Paul Dormitzer. "1 think the contract was written,

but the fact was only agreed upon, and 1 think subse

quently a contract was written for 35 per cent.; but

whether that contract was positively written and signed

by me, I don't know. I don'1 remember the circum-

stances exactly, I had it in mind, though, the contract

was actually signed."

Por the testimony of L. B. Nash, see Printed Record,

pp. 134 to 162, and L. !i. Nash, pp. 89 to 139.

For the testimony of Paul Dormitzer, see Appellees'
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Proposed Amendments to the record, pp. 36 to 41.

The testimony of these witnesses upon the contract

with Dora May Seeley is unopposed, save by the deposi-

tion of Dora, taken in Chicago in November, 1901,

wherein she says: "To the best of my recollection, I

never executed any such contract, and if such contract

was executed, think I would remember it. I signed

some papers at the time the litigation was started. 1

cannot correctly state the number of papers I signed. I

was told it was necessary in order to open the suit, that

I sign certain papers, and such papers were signed when

the original suit was started. The only place I signed

any papers was in Nash & Nash's office." (See Printed

Record, pp. 51 to 55.)

The testimony of Messrs. Nash & Nash, herein quoted

from, was taken to be used in No. 823 Supra, and was

introduced in the present case by appellants, and therefore

it is beyond their power, either to contradict it or to

escape from its full force and effect, if they could do

either. (See offer of testimony, Appellants' pp. 27 and

28 Printed Record.) Under such testimony, the lower-

Court could not have done otherwise than allow appellees

35 per cent, of Dora May Seeley 's portion of the estate.

The assertion that said Dora was compelled to employ

Mr. Dewart to protect her interests in this suit, because

appellees had deserted her, is absurd in the extreme; too

ridiculous for an intelligent being to seriously make.

Appellees were necessary parties to this suit

See. 4772, 2 Bal. Codes of Washington, gives attorneys
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a lien "Upon ;i judgment to the extent of the value of

any services performed, etc., from the time of filing

ootice of such lien or claim with the Clerk of the Courl

in which such judgment is entered, etc."

Appellees had filed their claim of lien in the State

Court, hence were necessary and proper parlies to a suit

for partition or a sale of the property.

IV.

As to the claim against Wm. L. Tull, there is no

contention on his part that he did not sign the contract in

evidence, his contention being that 50 per cent, was in-

serted therein by fraud, which is supported only by his

testimony, in which he says, he made an agreement with

Nash & Nash, and signed a paper to that effect, pre-

sented to him by Paul Dormitzer; but that he thought it

was for one-third, as Paul so stated to him. (See Printed

Record, pp. 44 to 47.) The burden of contradicting

his signed contract is upon Wm. L. Tull, and is not sus-

tained by the testimony of himself alone, or, at least by

such as he has given, even if it was uncontradicted. He

'.-in read; he had the contract before him, and ample

time to read it. His testimony is flatly contradicted by

Paul Dormitzer. (See testimony of Dormitzer in I'm

posed Amendment to the Record, herein, pp. ."57 to 39.)

We submit that an allowance was properly made by

the lower Courl to appellees for their services i<> Ernest

B. Tull, mi the determination of the partition suit. Such

;in allowance could not have been properly made at any
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other time; the allowance is separate from any allowance

to the guardian ad litem, and was not and could not have

been made as against the said guardian. The infant in

this case, while it seems to have had a statutory guardian,

was being robbed by such guardians and appellees, as

attorneys, espoused his cause, and, by successful litiga-

tion, secured to the infant a large and valuable estate;

for such services they are entitled to an allowance from

such estate, as compensation for their services and ex-

penses incurred in such litigation. Under the circum-

stances of this case, the acts and efforts of appellees were

ne< cssary and beneficial to the infant, and some com

pensation just.

We do complain that the allowance made by the lower

Court was entirely too small, and now ask this Court

to increase it to at least $5,000.00.

Epperson vs. Nugent, 3-4- Am. E., 434.

Taylor vs. Bemus, 110 U. S., 42 C. L. P. Co.,

Book 28, bottom p. 64.

Trust, etc., v. Greenough, 105 U. S., 527; L. C. P.

Co., 26, bottom p. 1157.

Pyait vs. Pyatt, 44 N. J. Eq., 491.

Moore vs. Shields, 69 N. C, 50.

Burke vs. Turner, 85 N. C, 500.

Jeffries vs. Mut. Life Ins. Co., 110 U. S., 305.

In Epperson vs. Nugent, Supra, the opinion is short

and so much in point we quote it in full, as follows:

Campbell J. "The liability of an infant for neces-

saries is based on the necessitv of his situation. As he
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must Live, the law allows to any one supplying his wants,

a reasonable compensation. The law implies the promise

to pay for tlic necessities of his situation.

"What are 'necessaries' cannot lie determined by

any arbitrary and inflexible rule. Jt depends upon cir-

cumstances, and each must be governed by its own. It

is stated in the books that the wants supplied must be

personal to the infant, either for the body or for the

mind, in order to come within the description of neces-

saries, and that counsel fees and expenditures in a law-

suit are generally excluded. This is, no doubt, the general

rule, and for obvious reasons. Usually an infant who

has an estate lias a guardian, who may and should engage

and pay counsel, where the interests of the infant com-

mitted to his guardianship require it.

"When an infant has no guardian, but has rights

involved in litigation, and a lawyer has espoused the

cause of the infant and devoted his services to the pro-

tection of the interests of the infant in such litigation, and

as a result of the litigation an estate has been secured to

the infant, it is just and proper, and within the principle

on which an infant is held liable for necessaries, that the

reasonable fees of such counsel should he paid out of the

(•lite thus obtained. If the infant had had a guardian

who had employed and paid counsel, he would have been

entitled to reimbursement out of the estate of his ward

for the reasonable fees so paid, to be allowed on the

tlemenl by the Chancery Court. Shall the fact that

the infant had no guardian, until the acquisition of the
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estate involved in the litigation in which the services of

counsel were rendered made one necessary, deprive

counsel of just compensation? We say no. It will

operate for the benefit of infants to allow just compensa-

tion for counsel fees and expenditure in their behalf in

maintaining their rights in litigation which results in

securing to them the means of supplying their wants,

in P'ugh vs. Dorsey, 8 S. & M., 379, the jurisdiction of

the Chancer)' Court to decree compensation to a lawyer

who had rendered his services, as such, to minors, was

denied, on the ground that his remedy, if any, was at

Law. ^U that time the Probate Court had exclusive juris-

diction of minor's business, and the Chancery Court had

nothing to do with minors, as such. Now the Chancery

Court has jurisdiction of minor's business, and 'of all

demands against the same. Const. Art. VI., Sec. 16;

Code 1871, Sec. 973.

"The petition prays that the Court shall ascertain

what is a proper compensation for the services of the

petitioner, and direct its payment by the guardian out

of the estate of the minor, which the services of the peti-

tioner contributed to secure. Hie Court to which this

application is made has jurisdiction of the person and

estate of the minor, and is the appropriate tribunal to

determine the matter brought it by petition. The case

made by u commends itself to the favorable consideration

from the exceptional circumstances it presents. Decree

affirmed. '

'

We respectfully submit that, under all circumstances,
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llic lower Court <li<l not commit any error of which the

infant can successfully complain.

We have not examined any of the authorities cited

by appellants.

1. Because we have not had the time in which to

do so since receiviDg appellant's brief.

'2. Because none of them, judging from the quota-

tions in the brief, are applicable to the facts of this case

or the law governing the same.

They relate to a status entirely out of the record or

facts in this case.

1st. Whatever contract existed between appellants and

appellees was made prior to the existance of the relation of

attorney and client, in fact the relation of attorney and

client existed only by reason of the contract.

2nd. Appellants have not attempted to show that the

amount stipulated for is not fair and reasonable, and a just

remuneration under all the circumstances of the case. The

general principles recognised and applied in their author-

ities we do not dispute, but they are not applicable to the

facts and surrounding circumstances that control the case

at bar, but are wholly foreign to any of its aspects.

We respectfully submit that the judgment appealed

from should he affirmed, as to appellants, Wm. L. Tull

and Dora May Seeley, and as to Krnest B. Tull, judgenl

should be entered against him and in favor of appellees
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for the sum of $5,000. ()() instead of $2,000.00 allowed by

the lower Courts.

Respectfully submitted,

NASH & NASH, and

JAMES DAWSON,

Solicitors for Appellees.




